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SUMMARY OF THE FAMILIES FIRST 

CORONAVIRUS RESPONSE ACT 
 

President Trump signed the Families First Coronavirus Response Act (H.R. 6201) (“FFCRA”) on 
March 18, 2020.1 The FFCRA paid leave provisions are effective on April 1, 2020, and apply to 
leave taken between April 1, 2020 and December 31, 2020. Two key pieces of this Act affects 
leave from work that employers must provide to eligible employees: 

 

(1) The Emergency Family Medical Leave Expansion Act, which amends and supplements 
the FMLA (Division C, Section 3101); and 

(2) The Emergency Paid Sick Leave Act (Division E, Section 5101). 
 

These two Acts have the potential to supplement one another and, when appropriate, can and 
should run concurrent to one another (i.e. it is possible for employees to be entitled to 
Emergency Paid Sick leave and paid Emergency FMLA leave, if the conditions for each are met. 
Below is a brief summary of both sections. The Emergency Family Medical Leave Expansion Act 
is referred to as the Emergency FMLA. This summary was last revised on April 20, 2020. 
 
Notice: Employers are required to post a FFCRA notice provided by the U.S. Department of Labor 
(DOL) in a conspicuous place on the premises; email distribution is allowed and recommended 
for teleworkers. The poster is available here: 
https://www.dol.gov/sites/dolgov/files/WHD/posters/FFCRA_Poster_WH1422_Non-Federal.pdf  
 

THE EMERGENCY FAMILY AND MEDICAL LEAVE EXPANSION ACT 
 

Trigger: This legislation adds “qualifying need related to a public health emergency” to the list of 
events that trigger FMLA protection.  

 A “qualifying need” means the employee is unable to work or telework due to the need to 
care for a son or daughter under age 18 who attends a school or daycare that is closed or the 
childcare provider is unavailable for reasons related to the public health emergency.  

 “Public health emergency” is an emergency with respect to COVID-19 as declared by a 
Federal, state or local authority.  

 “Child care provider” is someone who regularly cares for a child, whether paid or not. This 
includes individuals paid to provide child care, like nannies, au pairs, and babysitters. It also 
includes individuals who provide child care at no cost and without a license on a regular basis, 
for example, grandparents, aunts, uncles, or neighbors.  

 A “place of care” is a physical location in which care is provided for a child. The physical 
location does not have to be solely dedicated to such care. Examples include day care 
facilities, preschools, before and after school care programs, schools, homes, summer camps, 
summer enrichment programs, and respite care programs. 

                                                           
1 The Act is far-ranging and covers a variety of issues and provisions which are beyond the scope of this Summary. 
 

https://www.dol.gov/sites/dolgov/files/WHD/posters/FFCRA_Poster_WH1422_Non-Federal.pdf
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 An employee is “unable to work” if the employer has work available for the employee, but 
the qualifying need “prevents [the employee] from being able to perform that work.” If an 
employee is allowed to telework and maintain the same number of hours (regardless of the 
time of day completed), then the employee is able to work.  

 A “son or daughter” is an employee’s own child, including a biological, adopted, or foster 
child, stepchild, legal ward, or a child for whom the employee is standing in loco parentis 
(meaning (s)he has day-to-day responsibilities to care for or financially support the child). The 
definition also includes, an adult son or daughter (i.e., one who is 18 years of age or older), 
who (1) has a mental or physical disability, and (2) is incapable of self-care because of that 
disability.2  

 
Coverage: The Emergency FMLA applies to different employers and employees than does regular 
FMLA, so it is important for a company to identify whether it is subject to the Act, and if so which 
employees are covered. 

 “Employee” is an employee who has been on an employer’s payroll for at least 30 calendar 
days immediately prior to taking leave. This is shorter than the regular FMLA, and does not 
include an hours-worked requirement. 

o An employee’s eligibility for Emergency FMLA leave depends on how much regular 
FMLA leave an employee has already taken during an applicable 12-month FMLA 
period. An employee is only eligible to take a total of 12 workweeks for regular FMLA 
and Emergency FMLA leave reasons during an applicable 12-month period. 

 “Employer” includes any private company with less than 500 employees, subject to 
exemptions for small business, health care workers, and emergency first responders as 
detailed below in this Summary.3  

o State and local public agencies are generally covered by the Act, regardless of size. 
o Counting for Employee Threshold: The Act applies to business with fewer than 500 

employees at the time an employee takes leave. Employees on leave, temporary 
employees who are jointly employed, and day laborers supplied by a temporary 
staffing agency are all counted in this determination. Independent contractors are not 
counted. 

 

Amount of Leave: Emergency FMLA leave can be granted for up to 12 weeks. This 12-week 
entitlement includes leave taken under the regular (i.e., non-emergency) FMLA. The DOL 
guidelines clarify that an employee “may take a total of 12 workweeks of leave during a 12-month 
period under the FMLA, including the Emergency Family and Medical Leave Expansion Act.” Thus, 
for example, if an employee has already exhausted 12 weeks of FMLA leave within the last 12 

                                                           
2 As defined in DOL regulations. 
3 Small businesses with less than 50 employees may qualify for an exemption. Employers may elect to exempt health 
care providers and emergency responders. These are discussed below and detailed in DOL regulations and guidance, 
links to which are provided below. 
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months then (s)he is not entitled to any additional leave under the Emergency FMLA. Conversely, 
if an employee uses 12 weeks of Emergency FMLA leave, (s)he is not entitled to any additional 
FMLA leave within the applicable 12-month period. 
 
Intermittent Leave: An employee may take intermittent Emergency FMLA if (and only if): (1) the 
employer allows it; and (2) the employer and employee agree to both a schedule (e.g. Tuesdays 
and Wednesdays), and the increments of time in which leave may be taken (e.g. one-hour or full 
day increments). The DOL “encourages employers and employees to collaborate to achieve 
flexibility and meet mutual needs” and “is supportive of such voluntary arrangements.”  
 
The regulations clarify that only the amount of intermittent leave actually taken counts toward 
the employee’s leave entitlement. For example, an employee who normally works 40 hours in a 
workweek and only takes 3 hours of leave each work day (for a weekly total of 15 hours) has only 
taken 37.5% of a workweek of the employee’s Emergency FMLA entitlement. 
 
Pay:  

 The first 10 days of Emergency FMLA leave may be unpaid. An employee may elect to 
substitute policy-based paid leave. However, an employer cannot require an employee to 
use policy-based paid leave during this initial period.  

 Days 11 and beyond require pay at a rate of at least 2/3 the employee’s regular rate of pay, 
calculated as the number of hours the employee would otherwise normally be scheduled to 
work.  

o If an employee’s hours vary from week to week, then the average number of hours 
for six months preceding the first date of leave should be used to determine the 
number of hours to be paid. This figure is calculated by dividing the employee’s total 
hours during that six-month span (hours worked and hours of leave) by the number 
of workdays (not calendar days) in that six-month span. This provides the applicable 
daily average used for each day of Emergency FMLA leave taken, which is then 
multiplied by 2/3 of the employee’s average regular rate of pay up to the daily and 
aggregate maximums. 

o If an employee has not worked for at least six months, then the average number of 
hours the employee was expected to work at the time of hire must be used.   

 Overtime hours at an employee’s regular rate of pay must be included in hours paid if 
overtime would have been normally scheduled had the employee not taken leave. Employees 
are not entitled to premium pay (1.5 times regular rate) for overtime hours since they are 
not actually working. 

 Notwithstanding an employee’s regular rate, paid leave shall not exceed $200 per day and 
$10,000 in the aggregate. 
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Impact of Workers’ Compensation or Short Term Disability. An employee receiving workers’ 
compensation or temporary disability benefits because the employee is unable to work, may not 
also take Emergency FMLA leave. However, if the employee is able to return to light duty and a 
qualifying reason prevents the employee from working, the employee may take Emergency FMLA 
Leave as the situation warrants. 
 
Maintaining Health Insurance Benefits. If an employer provides group health coverage, it must 
continue to provide group health coverage during an employee’s leave on the same terms as if 
the employee continued to work, including family coverage. The employee may be required to 
make any normal contributions to the cost the employee’s health coverage. 
 
Contemporaneous Use of Employer-Provided Paid Leave (Vacation/PTO/Sick Leave). After the 
first two workweeks (usually 10 workdays but no more than 80 hours) of Emergency FMLA Leave, 
an employee may elect or an employer may require an employee to take the remaining 
Emergency FMLA Leave at the same time as any existing paid leave provided under an employer’s 
policies. Contemporaneous use of employer-provided medical or sick leave should not be 
required unless the employee is suffering from COVID-19 symptoms.   
 
Recordkeeping and Documentation: Regulations provide that employers “must” require 
employees to provide “appropriate documentation.” The documentation required by the 
applicable regulations and DOL and IRS guidance are discussed in more detail at the end of this 
summary. Employers should retain required documentation if they intend to claim a tax credit 
under the FFCRA, and to demonstrate compliance with the Act. 
 

Effect of Employer Closure or Employee Furlough: Regulations provide that an employee is not 
entitled to paid leave under the Act in the following situations: 

 If an employer closes prior to April 1, 2020; 

 If an employer closes after April 1, 2020, and before an employee goes on leave (even if the 
employee has already requested leave); 

 If an employer remains open, but furloughs the employee because there is not enough 
available work or business;  

 If an employee’s hours are reduced and the employee wants to supplement the lost hours 
with other employer-provided paid leave; and 

 If an employer closes on or after April 1, 2020 and anticipates and informs employees it will 
reopen at some time in the future. If the employer reopens, employees who resume work 
are eligible for Emergency FMLA Leave after the employer reopens.  

 

If an employer closes while an employee is on leave, the employer must pay for leave through 
the date of closure, but not thereafter.    
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Employee Notice: If leave is foreseeable, then the employee must provide as much notice as is 
practicable.  It is recommended an employer provide requesting employees with a leave request 
form identifying the type of leave requested and obtaining necessary documentation.   
 

Restoration: Both traditional FMLA and Emergency FMLA require employers restore employees 
to their same or equivalent position and benefits upon expiration of leave. The Emergency FMLA 
modifies the restoration obligation for key employees and employers that employ less than 25 
employees, so long as the following conditions are met: (1) the employee takes leave for a school 
or daycare closure; (2) the employee’s position does not exist any longer due to economic 
conditions or operational changes caused by COVID-19; (3) the employer makes reasonable 
efforts to restore the employee to an equivalent position with equivalent pay and benefits; and 
(4) the employer makes reasonable efforts within one year after either the date on which 
qualified leave concludes or the date that is 12 weeks after the date leave commences, whichever 
is earlier, to offer the employee an available equivalent position. 

 

Dates in Effect: The Emergency FMLA is effective April 1, 2020 and will expire on December 31, 
2020. The Emergency FMLA is not retroactive, which means any paid leave provided before April 
1, 2020, does not affect or in any way lessen an employee’s entitlement to Emergency FMLA 
leave on or after that date.  
 

THE EMERGENCY PAID SICK LEAVE ACT 
 
Employer Obligation: Companies “shall” provide “paid sick leave to an employee who is unable 
to work (or telework) for any of the following reasons:  

(1) The employee is subject to a Federal, State, or local quarantine or isolation order 
related to COVID-19. 
(2) The employee has been advised by a health care provider to self-quarantine due to 
concerns related to COVID-19. 
(3) The employee is experiencing symptoms of COVID-19 and seeking a medical diagnosis; 
(4) The employee is caring for an individual who is subject to an order as described in 
subparagraph (1) or has been advised as described in paragraph (2). 

 An employee is eligible for leave to care for an individual when that individual, as a 
result of being subject to a quarantine or isolation order: is unable to care for him or 
herself; genuinely needs the employee’s care; and providing care prevents the 
employee from working or teleworking. Such an individual includes: an immediate 
family member; someone who regularly resides in the employee’s home; or the 
relationship creates an expectation that the employee would care for the person in a 
quarantine or self-quarantine situation, and the individual depends on the employee 
for care in such a situation. 
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(5) The employee is caring for a son or daughter of such employee if the school or place 
of care of the son or daughter has been closed, or the child care provider of such son or 
daughter is unavailable, due to COVID-19 precautions.  

 The same definitions of “son or daughter” and “child care provider” identified above 
for Emergency FMLA Leave apply to Emergency Paid Sick Leave as well. 

(6) The employee is experiencing any other substantially similar condition specified by 
the Secretary of Health and Human Services in consultation with the Secretary of the 
Treasury and the Secretary of Labor. 

 The U.S. Department of Health and Human Services (DHHS) has not yet identified any 
“substantially similar condition” that would allow an employee to take paid sick leave. 
If DHHS identifies any such condition, the DOL will issue guidance explaining when an 
employee may take paid sick leave on this basis. 

 
Coverage: The Emergency Paid Sick Leave Act is unique in what employers it does and does not 
cover. 

 “Employee” is defined as it is under the Fair Labor Standards Act, which is broad. Importantly, 
there is no duration of employment required. 

 “Employer” includes any private company with less than 500 employees, subject to the 
partial small business exemption detailed below.4  

o State and local public agencies are generally covered, regardless of size. 
o Counting for Employee Threshold: The Act applies to business with fewer than 500 

employees at the time an employee takes leave. Employees include those on leave, 
temporary employees who are jointly employed by another employer, and day 
laborers supplied by a temporary placement agency. Independent contractors are not 
considered employees under this Act. 

 

Unable to Work (or Telework): An employee is unable to work if the employer has work and a 
COVID-19 qualifying reason prevents the employee from being able to perform that work, either 
at the regular worksite or by telework. An employee allowed to telework and who can maintain 
the same number of hours is not “unable to work” and is not eligible for leave. 
 
Duration: The length of paid leave available depends on the employee’s regular schedule. 

 Full-time employees are those normally scheduled to work at least 40 hours per workweek. 
These employees are eligible for a total of up to 80 hours of paid sick leave. 

 Part-time employees are those normally scheduled to work fewer than 40 hours per week. 
These employees receive a prorated number of hours based on the average hours over the 
2-week period prior to leave. 

                                                           
4 Small businesses with less than 50 employees may qualify for an exemption. Employers may also elect to exempt 
health care providers and emergency responders. These are discussed below and detailed in DOL regulations and 
guidance, links to which are provided below. 
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o For employees with irregular schedules, the amount of leave is based on the average 
daily hours worked over a six-month period preceding the first date of leave. To 
calculate this average, divide the total number of hours during that period (hours 
worked and hours of leave) by the number of calendar days in that six-month period. 
This provides the applicable daily average, which is then multiplied by 14. This figure 
is the total amount of Emergency Paid Sick Leave the employee is entitled to receive 
(not to exceed 80 hours.) 

 Emergency Paid Sick Leave is separate from Emergency FMLA leave, thus the amount of 
available paid sick leave is not affected by previously used, traditional FMLA leave. 

 

An employee is eligible for a single period of Emergency Paid Sick Leave for any qualifying reason 
or combination of qualifying reasons. An eligible employee may only use Emergency Paid Sick 
Leave for up to a total of 80 hours (for full time employees). An employee is not entitled to more 
than 80 total hours even if that employee later needs leave for a different reason under the Act 
or changes employers.  
 

Pay: Paid leave shall be provided for qualifying reasons for the specified duration. 

 For reasons (1)-(3) above (under Employer Obligation), employees receive full regular rate 
of pay, capped at $511 per day with an aggregate limit of $5,110. 

 For reasons (4)-(6) above (under Employer Obligation), employees receive 2/3 their regular 
rate of pay, capped at $200 per day with an aggregate limit of $2,000.   

 Unused leave is not payable at separation, and does not carry over into 2021. 

 An employee must be paid overtime hours at the regular rate of pay if the employee would 
normally be scheduled to work overtime absent the need for leave. Employees are not 
entitled to premium pay (1.5 times the regular rate) for overtime hours since they are not 
actually working.  

 
Intermittent Leave: Unlike the Emergency FMLA, an employee may take intermittent Emergency 
Paid Sick leave only in limited situations. The implementing regulations prohibit employees who 
report to an employer’s worksite from taking paid sick leave intermittently (even if the employer 
allows intermittent leave) if leave is taken for any reason other than school or daycare closure. 
For all of the other reasons an employee may be eligible for paid sick leave, the employee may 
not take intermittent leave due to the unacceptably high risk that the employee might spread 
COVID-19 to other employees when reporting to the employer’s worksite. Unless the employee 
is teleworking, once the employee begins taking paid sick leave for one or more of those non-
closure qualifying reasons (s)he must continue to take paid sick leave each day until the employee 
either (1) uses the full amount of paid sick leave, or (2) no longer has a qualifying reason for taking 
paid sick leave.  
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However, employees who are either (1) teleworking, or (2) taking paid sick leave intermittently 
solely due to a school or daycare closure (not any other qualifying reason) may take intermittent 
leave if and only if:  

(1) the employer agrees to allow it, and  
(2) the employer and the employee agree to both a schedule (e.g. Tuesday afternoons or 

Wednesdays and Fridays) and the increments of time in which leave may be taken 
(e.g. one-hour or full-day increments).   

 
The regulations clarify that only the amount of intermittent leave actually taken count toward 
the employee’s leave entitlement. For example, an employee who normally works 40 hours in a 
workweek and only takes 3 hours of leave each work day (for a weekly total of 15 hours) has only 
taken 15 hours of the employee’s emergency paid sick leave entitlement. 
 
Contemporaneous Use of Employer Provided Paid Leave (Vacation/PTO/Sick Leave). 
Emergency Paid Sick Leave is in addition to other employer-provided leave entitlements. An 
employer may not require employees to use accrued paid vacation, personal, medical, or sick 
leave before using Emergency Paid Sick Leave.  Employers also may not require employees to use 
other forms of leave concurrently with Emergency Paid Sick Leave. However, if an employer and 
employee agree, an employee may use employer policy-based leave entitlements (PTO, vacation, 
or sick leave) to supplement the amount received from Emergency Paid Sick Leave, up to the 
employee’s normal earnings.5 
 
Impact of Workers’ Compensation or Short Term Disability. An employee receiving workers’ 
compensation or temporary disability benefits because the employee is unable to work, may not 
also take Emergency Paid Sick Leave. However, if the employee is able to return to light duty and 
a qualifying reason prevents the employee from working, the employee may take Emergency 
Paid Sick Leave, as the situation warrants. 
 
Maintaining Health Insurance Benefits. If an employer provides group health coverage, it must 
continue to provide coverage during an employee’s leave on the same terms as if the employee 
continued to work, including family coverage. The employee may be required to make any 
normal contributions to the cost the employee’s health coverage. 
 
Recordkeeping and Documentation: Regulations provide that employers “must” require 
employees provide “appropriate documentation.” The documentation required by the applicable 
regulations and DOL and IRS guidance are discussed in more detail at the end of this Summary. 
Employers must retain documentation if they intend to claim a tax credit under the FFCRA, and 
to demonstrate compliance with the Act. 
 

                                                           
5 An employer may not claim a tax credit for amounts paid in excess of the caps allowed by the EFMLEA or EPSLA.  
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Effect of Employer Closure or Employee Furlough: Regulations provide that an employee is not 
entitled to paid leave under the Act in the following situations: 

 If an employer closes prior to April 1, 2020; 

 If an employer closes after April 1, 2020, and before an employee goes on leave (even if the 
employee has already requested leave); 

 If an employer remains open, but furloughs the employee because there is not enough 
available work or business; 

 If an employee’s hours are reduced and the employee wants to supplement the lost hours 
with paid leave; and  

 If an employer closes on or after April 1, 2020 and anticipates and informs employees it will 
reopen at some time in the future. If the employer reopens, employees who resume work 
are eligible for Emergency FMLA Leave after the employer reopens.  

 

If an employer closes while an employee is on leave, the employer must pay for leave through 
the date of closure, but not thereafter.    
 
Restrictions: 

 An employer cannot require an employee, as a condition of the paid sick leave under the 
Act, to find coverage.    

 An employer cannot require an employee to use other paid leave provided by the employer 
to the employee before the employee uses the paid sick leave. 

 

Prohibited Acts:  

 Failure to provide paid leave is considered failure to pay minimum wage and is subject to 
penalties under the FLSA. 

 Retaliation: Considered retaliation under the FLSA. 
 

Dates in Effect: The Emergency Paid Sick Leave Act is effective April 1, 2020 and expires on 
December 31, 2020. It is not retroactive, which means any paid leave provided before April 1, 
2020, does not affect or in any way lessen an employee’s entitlement to Emergency Paid Sick 
Leave after that date.  
 

EXEMPTIONS TO PROVIDING FFCRA LEAVE  
 

Businesses with fewer than 50 employees may qualify for a small business exemption, and if so, 
are not required to provide paid leave to their employees. An employer may elect to exclude 
employees who are health care providers and emergency responders from FFCRA paid leave 
requirements. 
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Small Business Exemption: The regulations allow employers with less than 50 employees to be 
exempt from providing paid sick leave to an employee if:  

(1) the employee is requesting leave because of a school/daycare closure for COVID 19-
related reasons (i.e., small businesses are not exempt from providing paid sick leave for 
the other qualifying reasons); and  
(2) providing paid sick leave would jeopardize the viability of the small business as a 
going concern.  

 
To claim the exemption, an authorized officer of the business must determine—and the company 
must document—that at least one of the following situations exist:  

(1) Providing paid sick leave would result in the small business’s expenses and financial 
obligations exceeding available business revenues and cause the small business to cease 
operating at a minimal capacity; 
(2) The absence of the employee(s) requesting paid sick leave would entail a substantial 
risk to the financial health or operational capabilities of the small business because of 
the specialized skills, knowledge of the business, or responsibilities of the employee(s); or 
(3) There are not sufficient workers who are able, willing, and qualified, and who will 
be available at the time and place needed, to perform the labor or services provided by 
the employee(s) requesting paid sick leave, and such labor or services are needed for the 
small business to operate at a minimal capacity. 

 
This is a fact-specific determination which will be determined based upon the individual 
employee requesting leave and the status of the business at the time leave is requested.  A 
company should not make a blanket decision to deny all leave requests, but rather should 
conduct this analysis on a request by request basis. 
 
Health care provider exemption: An employer can elect to exclude health care provider 
employees from the paid leave requirements of the FFCRA.  A health care provider is:  

 Anyone employed at any doctor’s office, hospital, health care center, clinic, post-secondary 
educational institution offering health care instruction, medical school, local health 
department or agency, nursing facility, retirement facility, nursing home, home health care 
provider, any facility that performs laboratory or medical testing, pharmacy, or any similar 
employer;  

 Any individual employed by an entity that contracts with any of the above to provide services 
or to maintain the operation of the facility;  

 Anyone employed by any entity that provides medical services, produces medical products, 
or is otherwise involved in the making of COVID–19 related medical equipment, tests, drugs, 
vaccines, diagnostic vehicles, or treatments; and  

 Any individual whom Nebraska’s governor determines is a health care provider necessary for 
the State’s response to COVID–19. 
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Emergency responder exemption: An employer can elect to exclude emergency responder 
employees from the paid leave requirements of the FFCRA. An emergency responder is:  

 Anyone necessary for the provision of transport, care, healthcare, comfort and nutrition of 
such patients, or others needed for the response to COVID–19. This includes, but is not 
limited to, military or national guard, law enforcement officers, correctional institution 
personnel, fire fighters, emergency medical services personnel, physicians, nurses, public 
health personnel, emergency medical technicians, paramedics, emergency management 
personnel, 911 operators, child welfare workers and service providers, public works 
personnel, and persons with skills or training in operating specialized equipment or other 
skills needed to provide aid in a declared emergency;   

 Any individuals who work for facilities employing the above individuals and whose work is 
necessary to maintain the operation of the facility; and  

 Any individual whom Nebraska’s governor determines is an emergency responder necessary 
for the State’s response to COVID–19. 

 

FFCRA TAX CREDITS 
 

Covered employers qualify for dollar-for-dollar reimbursement through tax credits for certain 
costs of providing qualifying paid leave. Employers may claim as a refundable tax credit the 
following amounts paid for qualifying leave provided between April 1 and December 31, 2020:  

 The full amount of the sick leave wages and family leave wages paid to an employee who 
takes leave for a qualifying reason, up to the appropriate daily and aggregate payment caps;  

 Amounts the employer pays to provide a group health plan which are allocable to the 
employees’ qualified leave wages (i.e. calculated on a pro rata basis); and 

 The employer’s share of Medicare tax on qualifying leave wages paid; 

Retaining amounts claimed as a tax credit:  Employers may retain an amount of all federal 
employment taxes equal to the amounts identified above rather than depositing them with the 
IRS. The taxes available for retention include federal income taxes withheld from employees, the 
employees’ share of social security and Medicare taxes, and the employer’s share of social 
security and Medicare taxes with respect to all employees (not just those who take FFCRA leave). 
 
Refunds: If the federal employment taxes yet to be deposited are less than the credit amount, 
the employer may file a request for an advance payment from the IRS using Form 7200. 
 
Documentation and Recordkeeping: Employers who intend to claim a tax credit under the FFCRA 
must retain supporting documentation (for leave granted and denied) for four (4) years. 
Regulations and IRS guidance provide that employers must require employees to make a written 
request for leave and provide appropriate documentation, which includes:  
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 The employee’s name; 

 The date or dates for which leave is requested; 

 A statement of the COVID-19 related reason the employee is requesting leave and written 
support for such reason (e.g., a copy of the quarantine order, an email evidencing the school 
or daycare closure); and 

 A statement that the employee is unable to work or telework for such reason. 

 For leave requested due to a quarantine order or self-quarantine advice, the statement 
should also include:  

o The name of the governmental entity ordering quarantine or the name of the health 
care professional advising self-quarantine, and 

o If the person subject to quarantine or advised to self-quarantine is not the employee, 
that person’s name and relation to the employee. 

 For leave requested due to a school closing or child care provider unavailability, the 
statement should also include:  

o The name(s) and age(s) of the child(ren) to be cared for;  
o The name of the school that has closed or place of care that is unavailable; and  
o A representation that no other person will be providing care for the child during the 

period for which the employee is receiving family medical leave; and 
o If the employee is unable to work or telework because of a need to provide care for a 

child who is 15 to 17 years old during daylight hours, a statement that special 
circumstances exist requiring the employee to provide care to that child. 

 

Employers must also document:  

 How the company determined the amount of qualified sick and family leave wages paid to 
eligible employees, including records of work, telework, and qualified sick leave and qualified 
family leave. 

 How the employer determined the amount of qualified health plan expenses that the 
employer allocated to wages. See IRS FAQ 31 (“Determining the Amount of Allocable 
Qualified Health Plan Expenses”) for methods to compute this allocation. 

 Copies of any completed Form 7200, Advance of Employer Credits Due To COVID-19, the 
employer submitted to the IRS. 

 Copies of the completed Forms 941, Employer’s Quarterly Federal Tax Return, the employer 
submitted to the IRS. 

 

Self-employed business owners are also eligible to receive a tax credit for similar circumstances. 
Qualifying persons may claim this on their 2020 income tax return and may reduce payments of 
estimated income tax payments accordingly. Additional information is available in the IRS 
guidance link identified below. 
 

Baylor Evnen’s employment attorneys have developed a suite of documents to assist clients in 
meeting these requirements. See below for more information.   

https://www.irs.gov/newsroom/covid-19-related-tax-credits-for-required-paid-leave-provided-by-small-and-midsize-businesses-faqs#allocable_qualified_health_plan_expenses
https://www.irs.gov/newsroom/covid-19-related-tax-credits-for-required-paid-leave-provided-by-small-and-midsize-businesses-faqs#allocable_qualified_health_plan_expenses
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FFCRA Regulations and Guidance  
 
The U.S. Department of Labor issued guidance interpreting the Emergency FMLA and Emergency 
Paid Sick Leave Act, which is available at:  

 https://www.dol.gov/agencies/whd/pandemic/ffcra-employer-paid-leave 

 https://www.dol.gov/agencies/whd/pandemic/ffcra-questions 
 
The Internal Revenue Service (IRS) has also issued guidance for documenting leave to qualify for 
tax credits, which is available at:  

 https://www.irs.gov/newsroom/covid-19-related-tax-credits-for-required-paid-leave-
provided-by-small-and-midsize-businesses-faqs  

 
Agency guidance is updated frequently. We recommend employers save a copy of any of 
guidance relied upon to make decisions for your business to support good-faith compliance 
efforts in the event of any claim for wrongly-denied or miscalculated leave.   
 
The regulations implementing the FFCRA are now published:   

 Temporary Rule published April 6, 2020, effective April 1, 2020: 
https://www.federalregister.gov/documents/2020/04/06/2020-07237/paid-leave-under-
the-families-first-coronavirus-response-act 

 Temporary Rule correction and correcting amendment, published April 10, 2020, effective 
April 1, 2020: 
https://www.federalregister.gov/documents/2020/04/10/2020-07711/paid-leave-under-
the-families-first-coronavirus-response-act-correction 

 
Baylor Evnen has collected an extensive list of Coronavirus Resources that employers may find 
helpful, which is available here. We continue to update this document regularly as additional 
guidance and government mandates are issued.  
 
 
 
 
 
 
 
 
The information in this publication has been prepared by Baylor Evnen, LLP for general informational purposes only. It 
is not intended to be legal advice. You should not act or refrain from acting on the basis of any information provided 
in this document without consulting an attorney for legal advice based on the particular facts and circumstances of 
your individual situation. 

 

https://www.dol.gov/agencies/whd/pandemic/ffcra-employer-paid-leave
https://www.dol.gov/agencies/whd/pandemic/ffcra-questions
https://www.irs.gov/newsroom/covid-19-related-tax-credits-for-required-paid-leave-provided-by-small-and-midsize-businesses-faqs
https://www.irs.gov/newsroom/covid-19-related-tax-credits-for-required-paid-leave-provided-by-small-and-midsize-businesses-faqs
https://www.federalregister.gov/documents/2020/04/06/2020-07237/paid-leave-under-the-families-first-coronavirus-response-act
https://www.federalregister.gov/documents/2020/04/06/2020-07237/paid-leave-under-the-families-first-coronavirus-response-act
https://www.federalregister.gov/documents/2020/04/10/2020-07711/paid-leave-under-the-families-first-coronavirus-response-act-correction
https://www.federalregister.gov/documents/2020/04/10/2020-07711/paid-leave-under-the-families-first-coronavirus-response-act-correction
https://baylorevnen.com/coronavirus-resources/
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Recommendations and FFCRA Documentation 

The DOL has yet to provide form documents to assist employers in complying with the Act’s 

nuanced requirements. Baylor Evnen’s employment attorneys have developed the following 

documents to assist clients in administering FFCRA leave, complying with the Act’s 

documentation requirements, and communicate to employees the leave options available and 

how to request leave if they need it: 

 
1. Written FFCRA Leave Policy.  

A written policy serves an important employee relations purpose in advising employees 
of the leave options available to them, identifying how leave is administered, and how to 
request leave if they need it. We recommend integrating a written FFCRA leave policy into 
an existing employee handbook and leave policies. Our Policy incorporates applicable 
FFCRA statutes, regulations, and DOL and IRS guidance for providing FFCRA leave. It also 
provides options for supplementing FFCRA paid leave with existing policy-based leave 
(e.g. accrued PTO, vacation, or sick leave) and identifying an employer’s choice to allow 
intermittent leave, and the interplay between FFCRA leave and traditional FMLA leave 
(for covered employers) or policy-based medical leave policies.  
 

2. Leave Request Form.  
A leave request form helps an employer gather information and documentation that 
complies with current DOL and IRS documentation requirements. Our Form can also 
incorporate an employee’s election to supplement FFCRA leave with accrued policy-based 
leave and, if an employer elects to allow intermittent leave in order to maintain employee 
productivity, identify the employee’s requested intermittent schedule.   
 

3. Template Letters to employees.  
It is imperative and a best practice to document leave requests and designations with 
employees. The regulations mandate written documentation approving or denying 
employee FFCRA leave requests and an employer must maintain those records for 4 years 
to support a claimed tax credit. We can provide clients with letters documenting the leave 
designation, communicating difficult decisions regarding furloughs, wage reductions, and 
other important communications to employees during these challenging circumstances.    

 
Contact any of the Baylor Evnen employment attorneys below to discuss how we can assist 
your business in implementing these tools to streamline and complement your internal 
compliance processes. 
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